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Priority 

The applicant has not complied with one or more conditions for receiving the 
benefit of an earlier filing date under 35 U.S.C. 120 as follows: 

This application is claiming the benefit of a prior filed nonprovisional application 
under 35 U.S.C. 120, 121, or 365(c). Copendency between the current 
application and the prior application is required. It is noted that prior Application 
No. 09/684,104, now US Patent No. 6,537,225, was issued on 3/23/ 03, but the 
filing date of the present application was 2/6/04. 

This application discloses and claims only subject matter disclosed in prior 
Application No. 10/196,474, now US Patent No. 6,719,705, filed 7/15/02, and names an 
inventor or inventors named in the prior application. Accordingly, this application may 
constitute a continuation or division. Should applicant desire to obtain the benefit of the 
filing date of the prior application, attention is directed to 35 U.S.C. 120 and 37 
CFR 1.78. 

Specification 

The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: 

The specification fails to provide adequate support or antecedent basis for a 
method wherein central venous drainage is determined from a rate of change of 
absorbance values comprising the step of computing a blood parameter at a first probe 
position based on the first probe position absorbance, as claimed. A method is 
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disclosed wherein a blood parameter at a first probe position is computed based on the 
first probe position absorbance (paragraph 00125 of the instant specification), but that 
method fails to also include determination of central venous drainage. 

The specification further lacks antecedent basis for such a method comprising a 
step of moving the extremity to a plurality of extremity positions relative to the first probe 
position. The specification describes such a method wherein the extremity bearing a 
second probe is moved to a plurality of extremity positions relative to the location of a 
first probe (paragraph 00126 of the instant specification), but fails to describe such a 
method wherein the extremity bearing a first probe is moved to a plurality of positions 
relative the initial position of the extremity, as claimed. 

Finally, the specification lacks antecedent basis for such a method wherein the 
rate of change of absorbance at each of the plurality of extremity positions is compared 
with the first probe position absorbance to determine a plurality of rate of change 
absorbance values. 

Claim Objections 

Claim 26 is objected to because of the following informalities: on line 23 of the 
claim "said second passage" should be replaced with "said second radiation after 
passage". Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 26 and 27 are rejected under 35 U.S.C. 102(e) as being anticipated by 
US Patent No. 6,537,225 to Mills 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

Mills teaches a method for noninvasively determining a physiological 
characteristic of a patient's blood wherein a first tissue probe, having a first radiation 
emitter and a first radiation detector, is provided, the detector being adapted to received 
radiation having a first wavelength emitted from the first emitter after absorbance 
through the patient's blood (figs. 2, 5, 8; col. 8, lines 13-47 of Mills). A second tissue 
probe, having a second emitter and radiation detector, is provided, the second detector 
adapted to receive second radiation emitted by the second emitter having a second 
wavelength after absorbance through the patient's blood. The first tissue probe is 
placed proximate the first extremity of the patient. The second probe is placed 
proximate a second, opposing extremity of the patient. The first extremity is placed at a 
first position whereby the first probe is positioned at a level corresponding to the 
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patient's heart. The second extremity is placed at a second extremity initial positioned 
whereby the second probe is positioned below the first probe (col. 16, lines 7-24 of 
Mills). The second extremity is raised to a plurality of second extremity levels. The 
absorbance of the patient's blood in the first extremity is measured by detecting the first 
radiation emitted by the first emitter after passage through the blood. The absorbance 
is measured substantially continuously in the second extremity during the raising of the 
second extremity by detecting the second radiation emitted by the second emitter after 
passage through the blood (col. 16, lines 25-29 of Mills). The rate of change of the 
absorbance of the second extremity is determined at each of the extremity levels 
relative to the first extremity absorbance to determine a plurality of rates of change of 
absorbance values. Central venous drainage is determined form the rate of change of 
absorbance values (col. 16, lines 29-33 of Mills). 

Regarding claim 27, the hydrostatic pressure difference between the position of 
the second tissue probe corresponding to the central venous drainage and the first 
probe position is determined and the central venous pressure is calculated form the 
hydrostatic pressure difference (col. 16, lines 32-37 of Mills). 

Allowable Subject Matter 

Claims 13 and 19 are allowed. 

The following is a statement of reasons for the indication of allowable subject 
matter: 

Regarding claims 13 and 19, the prior art of record fails to teach or fairly suggest 
a method wherein central venous drainage is determined from a rate of change of 
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absorbance values at each of a plurality of extremity positions to which an extremity, on 
which a probe is placed, is moved, comprising any of the steps of computing a blood 
parameter at the first probe location based on the first probe position absorbance, 
moving the extremity to a plurality of extremity positions relative to the first probe 
location, or comparing the rate of change of absorbance at each of the plurality of 
extremity positions with the first probe position absorbance to determine a plurality of 
rate of change of absorbance values, as claimed. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patent No. 6,120,459 to Nitzan et al. 
US Patent No. 6,322,515 to Goor et al. 
US Patent No. 5,978,691 to Mills 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia C. Mallari whose telephone number is (571) 
272-4729. The examiner can normally be reached on Monday-Friday 10:00 am-6:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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